
 

 

 

 

 

Welcome!! 

It is with great pleasure that we present the Rutgers 

Intellectual Property Law Society’s Spring 2014 

Newsletter! We thank you for your continued interest 

and support in our organization! If you have any 

questions, suggestions, or just want to drop us a line, 

feel free to email us at ipls.rutgers@gmail.com.  

 

New This Year 
IPLS MENTORSHIP PROGRAM 

 
We are happy to share with you the recent launch of the 

IPLS Mentoring Program. The goal of the Mentoring 

Program is to aid in the professional and academic 

development of law students interested in pursuing a 

career in IP law. Our mission is to formally connect law 

students with IP attorneys who will serve as committed 

volunteers as they help provide guidance and growt for 

their decisions during school and possibly after. 

Additionally we hope the program helps to enhance and 

foster the professional growth of both mentors and 

mentees.  

 

At the launch of the Mentoring Program we successfully 

paired thirteen IP students with mentors from: CBS; Budd 

Larner; Gertner Mandel & Peslak; Goldstein Patent Law; 

Fitzpatrick, Cella; Hit Entertainment; Lippincott Burnett; 

Lowenstein Sandler; Patterson Sheridan; Porzio, Bromberg 

& Newman; Sidley Austin; Stephens & Baugh; Viacom.  

 

We encourage all interested to apply for next year’s 

IPLS Mentoring Program as mentors or mentees. 

 
 

 

 

 

  

 

 

 

2013-2014 Board 

 

E-BOARD 

 
President - Rinat Shangeeta, 2L 

Vice President - Craig Drachtman, 2L 

Vice President of Marketing & Technology - Crystal Prais, 2L 

Treasurer - Tiffany Pho, 2L 

Secretary - Samantha Tilipman, 2L 

Parliamentarian - Megan Oduyela, 2L 

Alumni & Mentoring Chair - Heather Baker, 2L 

 

CLASS REPRESENTATIVES 

                                       

Evening Rep - Sabrina Baig, 1LE 

2L Rep - Mohamed Barry 

1L Rep - Melissa Desgrottes 

 

CHAIRS 

 

Biotechnology Chair - Paul Soon, 2L 

Copyright Chair - Chip Spawn, 1L 

New Media and Technology Chair - Tamar Kherlopian, 3L 

Patent Chair - Jonathan Wright, 4LE 

Trademark Chair - Kieu-nhi Le, 1L 

 

FACULTY ADVISOR 

John R. Kettle, III 
 

New Website 
We launched our new website this year! For updates on IP 

law in the news, events we’re holding, and other general 

information about Rutgers IPLS, check out  

http://iplsrutgers.wordpress.com/ 
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 Activities 

MENTORING RECEPTION 
Mentors and mentees were brought together at 

the IPLS Mentoring Reception on February 26
th

 held 

at Don Pepe’s Restaurant as we honored the 

commitment of all involved. The evening commenced 

with a welcome from current IPLS President, Rinat 

Shangeeta, and IPLS Mentoring & Alumni Chair, 

Heather Baker, who discussed the program 

background and guidelines. As we dined, mentors 

were presented with a certificate of appreciation, 

followed by an encouraging and heartfelt speech by 

Professor John R. Kettle III, IPLS Faculty Adviser. 

We received a number of positive feedback from both 

mentors and mentees and are happy to say that we 

have successfully launched one of our biggest 

initiatives! 

PASSAGE OF POSITIONS  
IPLS revised its bylaws to add an Alumni & 

Mentoring Chair to the E-Board and change the 

Evening Rep so that it is now just a class 

representative position. 

 

VALENTINES DAY BAKE SALE 
We held a Bake Sale on February 12th for Valentine’s 

Day with brownies, cupcakes, rice krispie treats, and 

cookies. The hot selling ticket of the day was the 

candy gram. Students were able to send sweet notes to 

staff, professors, administrators and other students.  

 

2014 SYMPOSIUM WITH NJIPLA MEET 

& GREET 
A panel of five distinguished members of the IP 

community, ranging from in-house counsel to private 

practice, discussed "Exploring Career Options in 

Intellectual Property: In-House, Law Firm, 

Academia". Then IPLS, Rutgers Alumni, faculty and 

NJIPLA met for a night of networking on Monday, 

March 31
st
.  We honored Professor Kettle for his 

stellar leadership in IP Law. 

Speakers: 

Greg Lastowka, Rutgers Camden Law 

Christian LaForgia, Lerner David 

Jonathan Reichman, Kenyon and Kenyon 

Josephine A. Paltin, CommVault Systems, Inc 

Jake Feldman, Johnson & Johnson 

 



What's Halloween Got to Do With IP, You Say? 

Apparently, a lot. 

Intellectual property law may not be the first thing that comes to mind 
when October rolls around and all the commercial entities try to 
surround you with Halloween merchandise, but it can certainly 
provide potential work for IP attorneys. And why wouldn’t it, since 
Halloween deals with a lot of creativity and spans over almost all 
areas of intellectual property. Let’s take a look. 

First thing first, what is Halloween without the candy? Many 
conscious consumers try to minimize the overdoses of candy by 
opting for those that contain natural ingredients. But they are 
probably just being tricked by the candy companies anyways, 
because “natural flavors” on the labels is just the legal way to mask 
all those ingredients that are considered their trade secrets. And the 
consumers probably end up with both trick and treat! 

If you can identify that candy in your treat bag by its shape or 
configuration, then it is most likely covered by trade dress 
protection. Some of these non-traditional trademarks include the 
jewel shape of Ring Pop, candy bricks configuration of PEZ, three-
dimensional oval shape of Tic Tac, Tootsie Roll’s cylindrical package 
wrap with twisted ends, cone shape of Hershey’s Kisses, and 
pyramid shape of toblerones. 

Halloween would be incomplete without the costumes, and with 
costumes come creativity. The creator of the “Barney and Friends” 
products threatened to sue over 700 costume shops in the late 90’s. 
A shop owner was even ordered to pay $100,000 for renting purple 
dinosaur costumes resembling Barney. It isn’t clear whether some 
Halloween costumes can be copyrighted since “useful articles” (i.e. 
clothing) do not enjoy that right, however, they could possibly fall 
under the copyrightable “pictorial, graphic, or sculptural works” 
category. There should be some form of “physically or conceptually 
separable artistic elements.”  

Even if you can’t copyright the costume, you may be infringing upon 
someone else’s copyrighted and trademarked products through your 
costume. In 2011, the owner of the Power Rangers franchise sued 
MyPartyShirt.com for selling color coded costumes named “Pink 
Ranger Power Rangers Women’s Costume” and alike. The likelihood 
of confusion is quite high with such names and designs, as 
customers could believe it is officially sanctioned.  

Right of publicity may be an issue as well for Halloween. Looks like 
dressing up as Miley Cyrus would be a popular option this year.  
However, you may need permission to dress up as a celebrity or get 
a license to sell celebrity costumes to avoid getting sued, like Forum 
Novelties, a company selling Albert Einstein disguise-kits, receiving 
threat of infringement suits from the owner of Albert Einstein’s 
images. On the other hand, parody defense is likely to be quite 
successful with celebrity costumes. 

How about haunted houses for Halloween? There was a lawsuit 
where a company that owns a supposedly haunted house and the 

trademark rights in the name of the house “Winchester Mystery 
House” sued a company that made a horror movie called the “The 
Haunting of Winchester House” without the permission to use the 
house’s name. However, the court ruled in favor of the defendant on 
the basis of First Amendment rights. 

Or take this lawsuit, where a Pennsylvania corporation sued a 
Maryland boys and girls sports association for using the name “Field 
of Screams” for their haunted house on a common law basis, 
claiming they have used this name for its Halloween haunt since 
1993 and “that the [] association’s use of the name could cause 
confusion and take away customers from a geographic area it 
considers part of its market.” The association argued that “Field of 
Screams” is a “common and generic description for a haunted 
attraction” thus it is merely descriptive and cannot be trademarked. 
The plaintiff ultimately dropped the charges. 

A gothic Halloween themed music producer Midnight Syndicate had 
sued a rap group named Insane Clown Posse, after they discovered 
the group sampled several of Syndicate’s songs in their albums. This 
copyright suit was for $2 million.  

Finally, there are hundreds of patents that have to do with 
Halloween. A noise making Halloween mask, giant costume heads 
that are larger than life, a mask with a flash device to call attention to 
vehicle drivers, multiple headed masks, a moving hand that gives life 
like appearance – are just a few of the patented Halloween products. 
Then there are all the patents related to the Jack-O-Lantern – the 
original “Jack-A-Lantern” that was developed in 1988, parade 
lanterns, lantern helmet, toy, crepe panels, garlands, games – so 
many variances of the lantern. A farmer had even obtained a patent 
for a mold to grow a pumpkin in the shape of a human face, after 
years of experimenting. 

So there you go, if you thought IP law had nothing to do with 
Halloween, well, now you know better! 

Written by Rinat Shangeeta, J.D. Candidate 2015, Rutgers School of 
Law – Newark. 

_______________________________________________________ 
 

Do “Let’s Play” Videos Constitute Fair Use? 
 

YouTube has decided to crack down on allegedly infringing content, 
flagging a number of videos that contain copyrighted music, movies, 
and video game content. One particular type are Let’s Play videos, 
where a user records an entire play through of a video game, usually 
with voice-over comments edited into the videos. One only needs to 
search “Let’s Play” in YouTube to find thousands of these 
videos. Although they certainly can be considered infringing a 
number of copyrights and license agreements, this article will 
consider whether Let’s Play videos are protected by the fair use 
defense. 

§107 of the 1976 Copyright Act (Act) discusses fair use with four 
factors to consider: (1) the purpose and character of the use, 
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including whether such use is of a commercial nature or is for 
nonprofit educational purposes; (2) the nature of the copyrighted 
work; (3) the amount and substantiality of the portion used in relation 
to the copyrighted work as a whole; and (4) the effect of the use upon 
the potential market for or value of the copyrighted work. The Act 
gives some examples of fair use including criticism, comment, news 
reporting, teaching, scholarship, and research.  

The first factor’s main inquiry is whether and to what extent the new 
work is “transformative.” While the literal video game content in Let’s 
Play videos remain unchanged, most videos have whoever is playing 
the game talking about it. This can include critiquing or reviewing the 
game, giving hints on how to beat a difficult section, or the player’s 
reaction to parts of the game. An analysis and critique of a course 
manual was considered transformative enough to constitute fair use. 
Similarly, the commentaries and observations heard throughout Let’s 
Play videos should be transformative as well. Further, most Let’s 
Play games are not for profit, though some do take in revenue from 
advertising. Commercial use tends to weigh against fair use, while 
good faith and fair dealing tends to weigh for fair use. Therefore, this 
factor should favor creators of Let’s Play videos. 

The next factor is the nature of the copyrighted work. Some 
considerations include whether the work is fact or fiction, and 
whether it is published or unpublished. Fictional works as well as 
unpublished works weigh against fair use. With regard to Let’s Play 
videos, the video game content is obviously fictional, but also already 
published. The games tend to be available online or in stores for at 
least a few days before the Let’s Play videos are created, since the 
player has to spend six to eight hours minimum completing the 
game, and then several hours editing the Let’s Play video before 
uploading. Hence, this factor is split and not much help in 
determining whether Let’s Play videos constitute fair use. 

The third factor typically asks whether the alleged infringer took “the 
heart” of the copyrighted work. As stated above, Let’s Play videos 
usually consist of a single play through of a video game. While some 
might argue that this constitutes the heart of a video game, there are 
a number of reasons against this. First, actively playing a game 
compared to passively watching a game are two different activities, 
and video games are designed to be played. Thus, the heart should 
involve playing, rather than watching a game. To complement this, 
every play through of a game will be different, especially if the game 
is a “sandbox” like Skyrim or Grand Theft Auto. Hence, one play 
through of a game cannot be considered the heart if there are an 
infinite number of other ways to complete the game. Third, many 
games also contain multiplayer modes, including either competitive 
matches or cooperative “horde modes” (like Gears of War or Call of 
Duty Zombies), so a play through of just the single player campaign 
only scratches the surface of many games. For instance, games like 
Halo or Battlefield tend to have lackluster campaigns, but are well-
known for their vast, expansive multiplayer modes. Thus, this factor 
weighs in favor of the creators of Let’s Play videos. 

The last factor is whether the infringing work materially impairs the 
marketability of the copyrighted work, i.e. does the infringing work 
replace the need for the original. Let’s Play videos should not replace 
the need for the original video game, for much of the same reasons 
why such videos do not constitute “the heart” of the videogame being 
played. As stated earlier, playing a game and watching a game are 
distinct. Watching a game lacks the ability to immerse and interact 

with a game’s world. Thus, someone watching a Let’s Play video will 
not feel they have “played” the game and skip buying it. Further, Let’s 
Play videos can actually increase a videogame’s marketability as a 
way to promote and advertise the game. A number of major 
developers, including Ubisoft and Valve, have even encouraged Let’s 
Play videos. Therefore, this factor weighs in favor of the creators of 
Let’s Play videos. 

A majority of the fair use factors weigh in favor of allowing Let’s Play 
videos and thus, they should be protected. YouTube should change 
its policies regarding these videos, or it might have a difficult lawsuit 
to deal with. 

Written by Craig Drachtman, J.D. Candidate 2015, Rutgers School of 
Law – Newark. 
__________________________________________________ 
 

Does Someone Own Your Genes?  
 

Fear not. Since the passing of the 13th Amendment, no one can own 
you, a living person. However, your genes may not be so safe. While 
ownership of people is clearly illegal, companies around the world 
are racing to own your DNA. 

DNA is the information which provides for almost all life. That 
information is translated into proteins and those proteins form the 
basis of living cells, which make us what we are. Genes are why 
people have different hair or eye color, why people are short or 
tall. The smallest change in a single gene can have profound effects 
on an organism. 

The patent system gives inventors monopolies over their inventions 
in order, “To promote the progress of science and useful arts, by 
securing for limited times to authors and inventors the exclusive right 
to their respective writings and discoveries.” There are four broad 
categories of inventions that can be patented: processes, machines, 
manufactures, or compositions of matter. Conversely, there are three 
categories of discoveries that cannot be patented: laws of nature, 
physical phenomena, and abstract ideas. Essentially, you cannot 
patent the element iron (physical phenomena), but you might be able 
to patent an alloy not found in nature that contains iron in it 
(composition of matter). 

Traditionally biological molecules (vitamins, hormones, 
carbohydrates, etc.) are thought of as physical phenomena and 
therefore cannot be patented. However, the courts recognize a 
doctrine, which states if a molecule found in nature was isolated and 
purified so that it no longer was in the same form as that found in 
nature, it could be patented. The Court of Appeals for the Federal 
Circuit in Association for Molecular Pathology v. Myriad Genetics, 
Inc. (2012) extended the isolated and purified approach to the 
patenting of genes. 

But what’s the big deal? Myriad applied for a patent on BRCA 1 and 
2. Who cares about BRCA?  Anyone who has a history of breast 
cancer should care! And yes, men can get breast cancer too! BRCA 
1 and 2 are tumor suppressor genes that prevent breast cancer. 
Individuals who inherit “broken” BRCA genes have a greatly 
increased risk of developing breast cancer. Today you can get a 
simple genetic test to determine if you have a high risk of breast 



cancer from a defective BRCA gene. People with a defective BRCA 
gene should routinely be screened for breast cancer or go the 
Angelina Jolie route. By allowing Myriad Genetics to hold a patent on 
BRCA, the Federal Circuit gave Myriad almost total control of BRCA 
testing and future breast cancer research involving the BRCA genes. 

The Supreme Court however, heard the case on appeal in April last 
year. In an opinion by Justice Thomas, the court unanimously held 
that naturally occurring DNA segments are not patent eligible. The 
court recognized that the importance of DNA lies with the 
“information contained in the genetic sequence, not with the specific 
chemical composition of a particular molecule.” Allowing Myriad to 
get a patent on the “isolated” DNA would give them a patent on the 
information in the DNA allowing them to totally control research 
involving BRCA. Therefore they invalidated Myriad’s patent claims 
over natural DNA sequences. 

So your genes are safe right? Not so fast. SCOTUS invalidated 
Myriad’s patent claims for naturally occurring DNA sequences 
(genomic or gDNA in biology speak). However, the court upheld 
Myriad’s patent claims over cDNA. cDNA or complimentary DNA, is a 
DNA molecule found solely in the lab by making a mirror image of 
gDNA. Think of it this way, someone leaves you a message that is 
encoded and can’t be translated into English. However, some 
company can translate your message into language X, which then 
can be translated into English. Unfortunately for you, that company 
has a patent on language X. Technically, the company does not own 
your message, but by owning the only method for translating your 
message, they effectively own it. cDNA is similar, as gDNA often 
needs to be translated into cDNA in order to be studied. So Myriad 
may not own your genes, but they may own the only way to study 
them! Don’t be surprised if companies shift their focus to patenting 
cDNA and the patent eligibility of cDNA patents is challenged in the 
near future. 

Written by Paul Soon, J.D. Candidate 2015, Rutgers School of Law – 
Newark. 

_______________________________________________________ 
 

The Candy Crush Trademark Saga 
 

As a “free game,” Candy Crush Saga manages to make 
approximately $1 million a day. With such impressive numbers, it is 
no surprise that other game developers will try to mimic aspects of 
the game with hopes that inattentive customers will unknowingly 
purchase the wrong game. This is precisely what Trademark Law 
aims to protect. 

A trademark is a word, symbol, or phrase, used to identify a 
particular manufacturer or seller's products and distinguish them from 
the products of another. The test for trademark infringement is 
whether a “likelihood of confusion” exists: that is if the use of the 
trademark along with the sale of a good would likely cause consumer 
confusion as to the source of the good. Generally, the courts will 
consider these factors in determining the likelihood of consumer 
confusion: (1) the strength of the mark; (2) the proximity of the goods; 
(3) the degree of similarity; (4) evidence of actual confusion; (5) the 
similarity of marketing channels used; (6) the degree of caution 
exercised by the typical purchaser; and (7) the defendant's intent.  

In February 2013, Candy Crush developer King.com Limited filed to 
trademark the word “candy” to protect against other game makers 
infringing on its IP. On January 15, 2014, King’s filing was approved. 
Apple started sending emails to developers whose games contained 
the word “candy,” asking them to either remove their application from 
the App Store or demonstrate that they are not infringing upon the 
Candy Crush trademark. However, Albert Ransom, creator of the 
game CandySwipe, claimed that King was infringing upon his rights, 
as he had filed for his registered trademark back in 2010. 

Considering the factors that courts usually look to, Ransom would 
have a strong trademark case against King. The strength of a mark is 
divided into five groups: Coined, Arbitrary, Suggestive, Descriptive, 
or Generic. A term is coined if it was invented for the sole purpose of 
serving as a trademark (ex. Reebok for shoes). A term is arbitrary if it 
exists in popular vocabulary, but has no logical relationship to the 
good (ex. Apple computers). A term is suggestive if it suggests rather 
than describes the good (ex. Chicken of the Sea for tuna fish). A term 
is descriptive if it describes the qualities of the good (ex. World Book 
for encyclopedias). Finally, a term is generic if it describes the good 
itself as a category rather than distinguishing it between competing 
versions (ex. Ice Pak). (1)The strength of the word “candy” would be 
either be descriptive or suggestive, at most, since it merely describes 
an aspect of the game that involves candy pieces. (2) Candy Crush 
and CandySwipe are close in proximity because they are both on the 
App Store. (3) The degree of similarity in the two goods is high 
because both goods use the word “candy” in the first half of their 
names. (4) There is evidence of actual confusion because most app 
reviews refer CandySwipe as a knockoff of Candy Crush. (5) Candy 
Crush and CandySwipe target consumers in the same market. (6) 
The typical consumer would probably be confused because both 
goods are free in the app store. Finally, (7) although Candy Crush 
probably does not have the intent to deceive the public, its intent in 
protecting its own product infringes upon CandySwipe’s trademark. 

After weighing these factors, Ransom might have had a case against 
King. However, in January 2014, King purchased a trademark from 
2004 for a game called “Candy Crusher.” In doing this, King not only 
eliminated another competitor but ensured that Ransom could not 
prevail in a trademark infringement case. Although “Candy Crusher” 
does not resemble either game, King may be “using that trademark 
as grounds to have [Ransom’s] 'CandySwipe' trademark registration 
canceled.” Ransom ended up surrendering to King in a strongly 
worded letter denouncing King’s disreputable approach.  

Although Candy Crush is more popular and well known than 
CandySwipe, Ransom still filed its trademark before King. Therefore, 
in purchasing “Candy Crusher,” King officially purchased another app 
in its pursuit to eliminate competition. However, in purchasing “Candy 
Crusher,” King unofficially circumvented the law and infringed upon 
Ransom’s trademark rights. 

As of February 25, 2014, King abandoned its efforts to trademark the 
word “candy.”  While still maintaining its E.U. trademark for “candy,” it 
has decided to use its acquired trademark for “Candy Crusher” to 
enforce Candy Crush in the United States.  King’s abandonment 
shows that while shady tactics may win lawsuits in the courts, the 
negative P.R. that comes with it may not be worth it in the long run. 

Written by Knieu-nhi Le, J.D. Candidate 2016, Rutgers School of Law 
– Newark. 



Cronut® - A Dish Best Served Under Trademark 

What do Hugh Jackman, Heidi Klum and Emma Roberts have in 
common? Aside from their obvious stardom and fame, they have all 
got a MAJOR sweet-tooth. But not just any treat will do. Dominique 
Ansel’s Cronut, the hybrid between a croissant and doughnut, has 
taken these celebrities’ dessert palates into delicious overdrive and it 
doesn’t just stop there. The pastry has caused quite some uproar in 
the world of intellectual property as well. 

Naturally, when patrons are lining the sidewalks of New York City at 
7:00am in hopes to snag one of these treats (maximum two per 
customer, please), it’s going to garner the attention of local and 
national pâtissiers. Like the old adage goes “imitation is the sincerest 
form of flattery”- but not so fast according to Mr. Ansel. The inventor 
of the Cronut isn’t impressed with the sudden emergence of copy-cat 
treats and is in particular objection to the shops that are advertising 
their treats as Cronuts. 

While, the “Cronut man” had plans to trademark the dessert in mid-
2013, it was only in January of 2014 that the Cronut became officially 
registered with the United States Patent and Trademark Office. The 
registration number is 4,465,439, to be exact. Instead of simply 
“Cronut,” it is now officially Cronut®. 

Dominique Ansel Bakery (DAB) took to Facebook to shed some light 
on their decision to trademark the good. DAB thanked their fans for 
their unwavering support and explained quite succinctly that the 
decision to register with the USTPO was to “fully protect [the] 
Cronut® brand from unwanted affiliations.” 

We can hardly blame them. With clever imposters and some serious 
bandwagon hoppers using witty monikers like “croughnut”, 
“Kronums” and “crogels”, it was about time someone put a halt to the 
madness. 

From another posting on Facebook, DAB writes that “there is a 
barrage [of] misinformation being wrongfully spread about the nature 
of our Cronut trademark along with malicious attacks against our 
Chef . . . [who] has never claimed he invented all fried-laminated 
dough recipes nor stated he was the first to ever fry laminated 
dough." 

Mr. Ansel had simply asked other bakeries to stop selling similar 
products and/or to stop aligning themselves with the real deal 
Cronut®.  Upon such requests many bakers grew upset, defensive, 
and even downright nasty. 

While the decision to trademark the Cronut hasn’t been a very 
popular one in the opinion of many pastry chefs, it has provided 
unique fodder to the legal community. 

It is here that food and intellectual property collide. 

Written by Sabrina Baig, J.D. Candidate 2017, Rutgers School of Law 
– Newark. 

_______________________________________________________ 
 

“Mother Earth” Beer 
 
 

 

Recently, the PTO rejected an application to trademark the logo on 
the left (“Applicant”) because it was “likely to cause confusion” with 
the logo on the right (“Registrant”). Applicant appealed this decision.   

The Applicant’s first argument on appeal was that it made organic 
beer, while the Registrant made non-organic beer. The board, 
however, held that this was a useless distinction because they are 
both essentially the same type of product. Additionally, both the 
Applicant and the Registrant make craft beer, and organic beer is 
considered a subset of craft beer. Thus, because both products 
would travel in the same general areas of commerce, the PTO felt 
that there was a significant possibility of confusion between the two 
marks. 

As can be seen above, the words in each mark are almost identical. 
Applicant argued that the design of the mark was enough to 
distinguish the two logos, but the PTO felt otherwise. Indeed, the 
PTO said that both the female head in the applicant’s mark and the 
tree (combined with the “ME” initials) in the registered mark connoted 
“the earth as a nurturing place.” Moreover, the PTO noted that 
“words are generally accorded greater weight” when “a mark consists 
of words and designs.” Purchasers, they said, were likely to view the 
two marks as different beers coming from the same company. 
Although Applicant offered evidence that there had not been any 
confusion between the two marks in the past because of a significant 
geographical difference, the PTO had to assume that the Registrant’s 
beer was sold “throughout the country and in all areas of trade.” In 
making this assumption, the PTO protected the Registrant from any 
future consumer confusion that might be caused by approving the 
Applicant’s mark.   

Written by Chip Spawn, J.D. Candidate 2016, Rutgers School of Law 
– Newark. 
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